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OFFICIAL SUMMARY MINUTES 
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ASSEMBLY CEREMONIAL SESSION : 


14.2 The Right of a Woman to Control her own Fertility 
(Doc. 10.D/Rev 3/94) 


14.2.1 This document, the latest revision of the proposed State- 
ment previously titled “Contraception”, had been amended by the 
Committee at its pre-Assembly meeting and then accepted by the 
Council for transmission to the Assembly. The document had been 
given to delegated earlier that day so that they could study it before it 
was to be put to a vote on the last day of the Assembly. 


However, it was pointed out that if the document was put toa 
vote and adopted without delay, it could be sent immediately to the 
International Conference on Population and Development due to open 
in Cairo in the next two days. The sponsor of the document, the 
Australian Medical Association, believed that the Statement, if sent 
in time, could be of use to decision makers there and urged the 
Assembly to take action that afternoon. 


14.2.2 Dr. Aarimaa then moved the adoption of the document 
but advised the Assembly that if any delegate felt they needed more 
time to study the document before taking action a motion for deferral 
, could be made. 

14.2.3 Dr. V. Parameshvara (Indian Medical Association) 
stressed the importance of quality in family planning services and 


contraceptives and proposed an addition to the end of the third para- 
graph which read “Women have the right to superior quality of family 
planning methods”. The motion did not carry. 


14.2.4 Msgr. Carasco De paula (Vatican Medical Association) 
made a motion to defer consideration of the document until the last 
day of the Assembly to enable delegates to study the text. The motion 


did not carry. 


14.2.5 Dr. D. Fang (Hongkong Medical Association) expressed 
concern at the new title of the paper. He believed that the right to 
“control fertility” could be interpreted to include the right to terminate 
unwanted pregnancies which was an entirely separate issue from 
contraception. He proposed that the title be amended to read “The 
Right” of a Woman to Contraception”. The motion carried. 


14.2.6 The document now entitled “The Right of a Woman to 
Contraception” was adopted. 


23. Statement from the Indian Medical Association 


Dr. V. Parameshvara reported that the Indian Parliament had 
enacted a Consumer Protection Act designed to provide redress for 
individuals who were deemed to have been provided with defective 
goods or services......... Patients now had a right, if they believed they 
had received inadequate or inappropriate medical care, to take the matter 
to a “redressal court” at district, at State or at National level, depending 
on the perceived severity of the effects of the medical intervention. 
Dr. Parameshvara argued that this Act challenged the authority of 
physicians to take decisions in the medical sphere, and put them on 
a par with unscrupulous traders or dangerous drivers. The enact- 
ment had let to a large rise in the number of investigations carried 
out by the doctors and an increase in multiple consultations. These 
In turn had inflated the costs of medical care and Strained doctor- 
patient relationships in India. The IMA feared that this type of enact- 
ment would be extended to other countries. Therefore it intended to 
bring a resolution on this matter to the next meeting of the Council. Dr. 
Appleyard, on behalf of the British Medical Association, hoped the 
Council would give very serious consideration to any such resolution. 
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THE SOCIO-MEDICAL AFFAIRS COMMITTEE 
INDIAN MEDICAL ASSOCIATION 


Proposed Amendment to “Family Planning and the right of a 
Woman to contraception” (Doc. 4/10/94/1 4.2.1) 


Submitted by : 
Dr. V.PARAMESHVARA 
Past National President, Indian Medical Association 
Delegate of IMA to WMA 
Dear Sir, 


1. Any programme with a high degree of motivation of the 
public, without providing adequate and required resources would be 
self defeating especially when it concerns a serious and sensitive 
matter like Family Planning. Hence the State which is responsible for 
the success of family planning should make avaliable various methods 
of family planning at all levels. 


2. Equally important is the quality of contraceptives and other 
methods of Family Planning. Mass production and distribution of con- 
traceptives and other commodities essential for reproductive health 
services and mass scale employment of Family Planning methods 
would result in supply of inferior quality of contraceptives and other 
related commodities and methods employed in family planning. Such 
a situation would produce more harm-physical, social and psycho- 
logical and loss of confidence in the methods of Family Planning. 
Hence it is imperative that contraceptives and other commodities and 
methods used in family planning services should be of high quality. 


Success of Family Planning depends upon quality of contracep- 
tives and quality of methods used in family planning. Hence, 


Be it resolved that the World Medical Association urges— 
(i) The need for safety and efficacy of Family Planning methods. 


(ii) The States/International bodies to provide good quality of 
public and private family planning methods through all possible chan- 
nels and at all levels. 

(iii) Women should have the right to superior and high quality 
contraceptives and other commodities and methods used in Family 
Planning. 


Hence, | on behalf of Indian Medical Association move the 


following amendments : 


“The World Medical Association calls on each national medical 
association to persuade its Government to provide good quality public 
and private family planning services and materials at all levels.” 


Members have expressed their appreciation about the spirit of 
the amendment and after prolonged deliberations it was realised that 
it would not be technically possible to bring in an amendment at that 
stage. However the American Delegate (Dr. Todd) has reworded the 
earlier resolution 4(a) by incorporating amendments moved by me 


(IMA). 


Original 

(Australia Medical Association) 

4(a) The World Medical Association 
recommends that each 
National Medical Association 
actively promotes thebenefits 
of family planning education 
and works with other groups, 
where appropriate, to ensure 
high standards of delivery of 
information and assistance. 


Amended 
(IMA) 
4(a) The World Medical Association 


recommends that each 
National Medical Association 
actively promotes thebenefits 
of family planning education 
and works with the Govern- 
ment and other groups, 
where appropriate, to ensure 
high standards of delivery of 
contraceptive materials and 
information and assistance 


The Chairman of the Council enquired whether IMA would be 
confortable with the reworded resoultion and | gave an affirmative 
reply. IMA was ably supported by Australia, England and several other 


countries in its move. 


THE WORLD MEDICAL ASSOCIATION, INC. 


PROPOSED RESOLUTION AGAINST THE INCLUSION OF 
MEDICAL PROFESSION UNDER THE CONSUMER 
PROTECTION ACT 1986, INDIA 
(AMENDED 1993) 


144th Council Session 
Geneva, Switzerland 
20-22, April, 1996 


PART Il 


Statement by : 
Dr. VPARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Mr. Chairman, 


|. Preamble: 


On April 9th 1995, the General Assembly of United Nations by 
Consumer Protection Resoultion No. 39/248, adopted the guidelines 
to provide a framework for Governments, particularly those of 
developing countries, to use in elaborating and strenthening consumer 
protection policies and legislation. The objective of the said guide- 
lines include assisting countries in achieving or maintaining adequate 
protection for their population as consumers and ecouraging high 
levels of ethical conduct for those engaged in the production and 
distribution of goods and services to the consumers. 


Consumer Protection Act 1986 (amended 1993) was enacted by 
parliament of India to provide better protection of the interest of 
consumers and to promote and protect the rights of Consumers. Under 
the Act, the consumer dispute and redressal agencies to entertain 
and adjudicate complaints, are established at District, State and 
National levels. 


ll. Bone of contention : 

1. The basic question is whether the Consumer Protection Act 
(CPA) covers medical services or not and whether doctor patient- 
relationship can be equated with Trader-Consumer relationship. The 
CPA does not include services rendered ‘free of charge’ or ‘a contract 
of personal service’. 


2. Act and Rules of Consumer Protection Act provide represen- 
tation to the Consumer organisation. Likewise the composition of the 
District, State and National redressal forums have their President and 
members who shall be persons of ability, integrity and standing and 
have adequate knowledge or experience of, or have shown capacity in 
dealing with problems relating to economics, law, commerce, accoun- 
tancy, industry, public affirs or administraion, one of whom shall be a 
woman. 


3. No medical professional or a person having knowledge, 
expertise and experience in problems relating to medicine and health, 
finds a place in these redressal forums. Hence framers of the Act, did 
not intend to apply this to the medica! profession. 


4. Had parliament intended to include profession, it would have 
expressly incorporated that in the Act. Nobody would dispute that 
parliament was aware of the existence of the professions. 


5. On the other hand, it is evident that policy and law makers 
enacting CPA aimed at improving the standards and services in the 
areas of trade and commerce. 


6. CPA essentially applies to activities concerned with the 
sphere of trade and commerce and medical profession should be not 
covered by CPA. 


7. Nowhere does this Act (CPA) makes any referecne to medical 
profession or to medical services. 


8. There is no indication that the Act was intended to apply to 
professions like medical and legal. 


9. Byno stretch of imagination, a medical professional can be 


construed as a ‘trader’ and medical treatment service as ‘goods’ for 
sale. 


However the national consumer forum which is presided over 


by a sitting judge, set Up under the Act has dercreed that the medical 
profession is included under the Act. 
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ill. Arguments for including Medical profession under consumer 
protection Act: 


1. Medical practitioners would conduct themselves without fear 
of liability against maltreatment and negligence with the result people 
may have to suffer. 


2. Cheap and easy remedy provided under the CPA will enable 
every person having a grievance against the treatment or conduct of 
a medical practitioner to get justice. CPA will create a sense of 
responsibility among the medical practitioner. 


IV. Indian Medical Association view point : 
(Objections to the application of the Act to the medical profession) 


1. Majority of people in India are poor. They live in villages 
where medical facilities are inadequate and primitive. Modern techniques 
are lacking and are not welcome. Medical health facilities provided 
by the Government are limited. 70% of health care in India is provided 
by the private sector. Practitioners of modern system of medicine 
generally take the maximum care and caution, render services at 
enormous risk, solely to safe guard their reputation and the fee 
charged is very low. 


2. The relationship between the doctor and his patient is of a 
personal nature and not that of a seller and a buyer. To call a patient/ 
sick person as a consumer is wholly unjustified. 


3. While the medical profession is committed to provide quality 
care for the patient at every point, they show a fairly reasonable 
competent degree of skill and accept accountability to the patient. 
The application of the Act to services rendered by the medical 
profession and doctors seriously affect the dignity of the profesion, 
which is considered noble, damage their status and reputation and 
jeopardise the harmony and undermine very seriously the doctor- 
patient relationship which rests on faith, mutual trust and confidence. 


4. The application of the Act to the medical profession results 
in adverse consequences which will not be in the interest of the 
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patients as it warrants unnecessary diagnostic investigations, multiple 
consultations, medical protection insurance etc. which mean that the 
patient has to bear a higher cost for treatment. 


5. If the Act is enforced : 


(i) The medical profession would suffer its professionalism 
and nobility and the doctor stands equated with the driver of a motor 
car as he holds him negligent because of the risk inherent in an 
operation or in a matter of opinion, he has made an error of judgement. 
The medical man is not an insurer. “In a professional man an error 
judgment is not negligent’—Lord Denning M. R. 1980 - 1. All. E.R. 650. 
He cannot be held liable for unforeseen results or consequences. 
His act or omission must be judged not by ideal standads or in the 
abstract, but against the back ground of the circumstances in which 
the treatment to the patient is given. 


(ii) Similarly, drugs of various pharamaceutical companies 
have different potentialities and bio-availability, individual idiosyncracies 
of drugs are well known and call for judicial notice being taken. 


(iii) It would be disasterous to the community as a doctor 
examining a patient or a surgeon operating at a table instead of get- 
ting on with his work would have to be for ever lonking over his shoul- 
der to see if some one was coming up with a dagger-an action for 
negligence or deficiency of service. 


(iv) May lead to denial of certain rights, which the society 
allows to sick people, including medical services and discretionary 
treatment in an emergency for fear of running the risk of action. 


(v) Medical science has conferred great benefit on mankind 
but these benefits are attended by considerable risk. Every advance 
in technique, modality of Surgical operation or medical treatment is 
associated with hazards unforseen complications, inherent risk, 
morbidity and moratality. It is easy to be wise after the event and 
condemn as negligence which is only a mishap, misadventure or a 


chance result attributable to unexpected or unforeseeable complication 
Or an honest error of Judgment. 


6. In most cases, treatment is rendered by a team of doctors, 
anasthetists, nurses, pharmacologists, technical and other staff in accordance 
with the generally approved modern practice. The doctor cannot be held 
accountable for the results which flow from the joint group action of so many 
engaged in the process of treatment. 


7. The application of the Act is not in the interest of the patients, 
their health care and delivery. The results would do a dis-service to 
the patients and deny them the relief, which they badly need. 


8. The law similar to the Act is not applied in any other country. 
The majority of the civilized countries depend on the law of Torts to 
deal with medical liability cases. In addition to the Civil Court, the 
medical councils and professional association adjudicate on complaints 
against doctors and the action is generally expeditious. 


9. Agovernment officer may also be held liable in Tort if in the 
discharge of his official duties he acts maliciously with oblique 
motive or malafide in the same way as a doctor may be said to have 
acted, but the Act is not available against the officer either for 
negligence or for recovery of compensation. The remedy lies in the 
Civil Court. 


V. Judgement of the Apex Court’ : 


The Indian Medical Association has filed a special writ petition 
in the Supreme Court of India challenging the applicability of CPA to 
medical profession. 


The Court has ruled : 


1. “Service rendered to a patient by medical practitioners (except 
where the doctors renders service free of charge to every patient or 
under a contract of personal service) would fall within ambit of 
‘service’ as defined in Section 2 (1) (0) of the Act”. 


(a) In interpreting the Act, the court has overlooked the vital 
difference between a seller or a manufacturer and a doctor. While 
the former is bound to attend to the customer’s complaint only during 


*Indian Medical Association V/s V. P. Shantha reported in 1995 (6) SCC 651. 
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specitied working hours, the medical man is at the beck and call of 
his patients round the clock particularly in private practice. 


(b) The pendency of cases under the Act are also enormous. 
The consequent harassment and agony to the medical man can hardly 
be imagined. It is widely known that some northern States, advocates 
are hired temporarily to preside over the forum/commission and sittings 
are postponed due to non-release of allowance in time. The quick 
disposal factor has lost its relevance. 


VI. Indian Medical Association : Views and counter arguments 


1. The Association is not defending the indefensible. It does 
not advocate that a wrong-doer should go scot free. We are not 
against accountability. But its plea is that its disciplinary jurisdiction 
like Medical Council of India provides an effective and efficacious 
remedy for the speedy and proper redressal of grievance of a patient 
against the negligence or deficiency of service by the doctor. In addition, 
the aggrieved patient has the ordinary Civil Court remedy against 
the tort-feaser. The justification for the third forum under the Act on 
the ground that it gives quick and adequate relief is opposed to reali- 
ties. 


The Act is against the sale of defective goods to the consumer. 
What the doctor gets is defective goods in the form of sick persons. 
Doctor makes these goods healthy and effective goods. 


2. The enlargement of the scope, spirit and intendment of the 
Act so as to include the professional field of medicine is unreason- 
able and has no nexus to the object sought to be achieved as it leads 


to anamolous results which are prejudicial to the interest of the patients 
as a Class. 


3. A patient cannot be characterised as a ‘consumer’ and he 
cannot be said to ‘hire’ a doctor. It is generally known that a patient, 
before choosing the doctor, makes a full and complete assessment 
of the competence and the general reputation of the doctor and goes 
to him for treatment on being convinced that he is capable of giving 
the relief and having regard to the nature of his ailment and his own 
constitution, is willing to take the further suffering, which if any, for he 
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knows it is accidental due to unforeseen causes incidental to the 
treatment. In such a situation the question of negligence or deficiency 
of service by the doctor would not arise but the widely interpreted 
scope of the Act holds him culpable. 


4. Every doctor gives treatment which has stood the test of 
wide/long usage and known to yeild the desired results. If due to 
Supervening circumstances the patient does not derive the expected 
benefit it would be unfair and unjust to hold the doctor who has done 
his best, negligent and deficient in the service rendered and sue him 
there for. 


S. The medical man deserves a better treatment having regard 
to his equipment and training, in the special field and status he has 
acquired. As long as he exercises reasonable care and caution in 
giving the treatment bonafide, he cannot be said to have acted neg- 
ligently or that there has been deficiency of service on his part as 
there is no settled yardstick to measure the degree of skill expected 
of him. 


6. The meaning of the word ‘service’ is unduely stretched to 
include a worthy profession. 


7. The relationship between a patient and a doctor is unique 
and special, based on mutual trust, faith and confidence and the 
enlarged application of the Act, strikes at the cordiality that exists 
between the patient and his doctor. 


8. The doctor, while giving treatment is known to be inspired 
by a spirit of compassaion and kindness to the patient, but in the 
background of an impending threat of speculative action for negli- 
gence or deficiency of service, creates for him an atmosphere of 
tension while he ‘s expected to concentrate all his attention on the 
patient and the treatment being given to him. The result is the trust 
and confidence between the patient and the doctor gets destroyed 
and substituted by distrust and vengeance. 


9. While the developed countries have taken a reasonable 
approach to the doctor and patient relation to provide scope for a 


A 


~ 


litigation between them is unjust and the patient will be deprived of 
the best medical treatment which can be had only in a healthy 
comrade atmosphere. 


10. The State must recognise the useful contribution of the. 
Medical Science to the society at large and mankind generally, and 
appreciate the efforts of the doctor to promote the welfare of the 
people and improve their health conditions, which is in keeping with 
the Directive Principles and State policy enshrined in the Constitution. 
Instead, to threaten them with action for negligence or deficiency of 
service, by giving a wide connotation and scope to those expressions 
with the application of the Act, the medical profession and the doctors 
are discouraged from continuing their spontaneous service : the loss 
to the society. It is desirable to avoid. 


11. Atall events, it is not only proper but also in the interest of 
the community, the medical profession and the service of the doctors 
should be beyond the ambit of the Act.. Under the circumstances, 
Declaration of Geneva, International code of medical eithcs, Medical 
malpractice statement etc. of WMA will be reduntant and every patient 
is a suspect as a future litigant. 


Vill. Having regard to the fact that : 


1. The World Medical Association honestly feels that the Act 
will seriously harm the time honoured patient-doctor relationship and 
adversely affect the public health care delivery services. 


% 

2. The World Medical Association is also of the firm view that 
the cheap and speedy remedy is not a valid or relevant consider- 
ation for differential teatment of the medical profession and the 
application of the Act on that ground prejudicially affects the good 
name and professional career of the doctors. 


3. The World Medical Association is seriously worried about 
the undesirable pernicious effect of the application of the Act, would 
occasion to the patient and the Society and should be avoided and 
no effort should be Spared to maintain the dignity of the doctor, the 
prestige of the noble profession and ensure the age old harmonious 
relationship between the patient and his doctor. 
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XI. Be it resolved that : 

1. The medical profession, if brought within the purview of the 
Consumer Protection ACT, it would not only affect the dignity of the 
profession but also adversly affect the interest of the patient. 


2. The World Medical Association Strongly and fervently pleads 
for taking such action as is necessary and possible to spare the 
profession and the medical men from being dealt with under the Act. 


THE WORLD MEDICAL ASSOCIATION INC. 


REPORT OF THE COUNCIL (Doc. 6.50/95) 
to the 
47th WMA General Assembly 


Bali, Indonesia 
September 4-8, 1995 


6.8. Effects of a National Consumer Protection Act on the 
Medical Profession in India 

Prior to 1993 physicians in India were subject to the civil law of 
Torts in respect of professional negligence, and could be charged 
also under the criminal law in cases involving the death of a patient. 
Meanwhile, in 1986 the Indian Parliament had enacted a Consumer 
Protection Act to protect consumer interests and to provide a rapid 
remedy against the provision of sub-standard goods and services 
by traders and others. The medical profession in India was not con- 
sulted about the wording during the drafting of the legislation, and 
the drafters have subsequently admitted that it had not been their 
intention that the Act should be applied to physicians. However, the 
National Consumer Forum, set up under the Act and presided over 
by a High Court Judge, has decreed that physicians are subject to 
the provisions of the legislation. The Indian Medical Association con- 
Siders the application of the Act to physicians to be against both the 
long-term interests of patients and the dignity of the medical profession. 
Therefore, it suggested that the WMA should condemn the decision 
of the National Consumer Council and call on the authorities in India 
to amend the Consumer Protection Act, specifically to exclude 
physicians from its provisions. At its meeting in Divonne the Council 
asked the Secretary-General to consult with the Indian Medical 
Association to pursue the matter with the Indian authorites, and this 
is being done. 
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THE WORLU MEDICAL ASSOCIATION, INC. 
48th WMA General Assembly 


Somerset West, Western Cape Province 
Republic of SouthAfrica 


22, 26 October 1996 


PROPOSED WORLD MEDICAL ASSOCIATION STATEMENT 
ON PROFESSIONAL RESPONSIBILITY 
FOR STANDARDS OF MEDCIAL CARE 


“RESPONSE TO THE COMMETNS OF THE NMAS” 


Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


The Indian Medical Association thanks British Medical Assocation, 
the Danish Medical Association, Medical Association of South Africa, 
Medical Association of Thailand and Royal Dutch Medical Association 
for supporting the document. 


Indian Medical Association is grateful to Americal Medical 
Association, Austrlian Medical Association and Canadian Medical 
Association and Mme Elizabeth Villete (Legal Adviser) for offering 
their comments on this proposed W.M.A. Statement on Professional 
Responsibility for Standards of Medical Care. 


1. Acentral concern is the lack of required balance between 
the interests of patients and those of physicians. 


2. The document acknowledges that lay members of the pub- 
lic do have, a role in resolving issues of physicians competence or 
responibility for patient enquiries. Law of Tort is one such example. 


However IMA view is that the patients are not consumers in the 
Strict sense of the word—an user of article. The opposite is producer 
who manufactures or produces goods or articles-things which directly 
Satisfy human wants and desires €.g. food and clothing (The Concise 
Oxford Dictionary). Hence a doctor is neither a producer nor a manu- 


facturer. In fact the doctor's profession cannot be equated with that 
of a trader. 


14 


Indian Medical Association strongly agrees with the views of 
American Medical Association that lay descision-makers should be 
guided by the self regulatory standards of the profession-Peer review. 


Indian Medical Association disagrees with Canadian Medical 
Association that this document should be withdrawn, but agrees that 
this document arose out of a particular situation which resulted in the 
production of present document, is a fall out of Consumer Pretection 
Resolution No. 39/248 of General Assembly of United Nations April 
9th 1985, adopted the guidelines to provide frame works for Govern- 
ments to use in elaborating and strenthening Consumer Protection 
Policies and legislation. Therefore Consumer Protection Acts are likely 
to spread to almost all the countries in the world and involve all the 
professions including medical profession as is the case in Indian 
Consumer Protection Act. 


Hence it behoves that this document should necessarily be a 
general statement. This statement is sending the right signals that 
the medical profession is trying to keep its own house in order 
instead of interference from outside. The statement also offers 
solutions. 


Views of IMA: Indian Medical Association would like to Clarify 
to the Australian Medical Association that the statement refers to 
the professional responsibility of a doctor practising modern scientific 
system of medicine—either individual or group of professional. 


Page 1, before line 1: “Recognising that the physician has an 
obligation to provide his or her patients with competent medical service 
and to strive to expose those physicians deficient in character or 
competence (International Code of Medical Ethics) and” (American 
Medical Association). 


Views of IMA: IMA agrees to insert the above paragraph. 
Explanation given by American Medical Association is correct with 
regard to physician’s autonomy. 


Page 1, line 3 to5: Replace the paragraph with the following 


(CMA), The patient has the right to be cared for by a physician (who 
is free to make ethical judgements) whom he/she knows to be free 


to make Clinical and ethical judgements without outside interference 


(Declaration of Lisbon 1981 as amended in 1985) and 


1D 


Views of IMA : According to this statement onus of responsi- 
bility lies with patients. It is presumptuous to assume that the patient 
will be aware or capable of knowing in all places and situations. 


Page 1, line 4: Delete “any” and insert instead “inappropriate” 
(AMA). 


Views of IMA: IMA Agrees. 
Page 1, line 6: Insert after line 5 :"Recognising that : 


Ethics committees, credentials committees and other forms of 
peer reviews have been long established, recognised and accepted 
by organised medicine to scrutinise physicians’ professional conduct 
and where appropriate, impose reasonable restrictions on the absolute 
professional freedom of physicians and” (AMA). 


Views of IMA: IMA Agrees. 


Page 1, lines 9 to 13 : Replace these paragraphs with the 


following “Professional autonomy (is in) and the duty to engage in 
vigilant self regulation are essential components of high quality care 
and therefore a patient benefit (to the patient) that must be preserved 
(Declaration of Madrid 1987): and as a corollary that the medical 
profession has a continuing responsibility to (be self regulating 
Declaration of Madrid 1987) support, participate in, and accept 
appropriate peer review activity that is conducted in good faith” (AMA). 


Views of IMA: The phrase “good faith” may be considered by 
the public a a phrase to tilt the balance in favour of a doctor. But IMA 
agrees with the explanatory note and views of AMA. Further the 
phrase “good faith” supports the well accepted view that “An Error of 


judgement of a professional is not negligence” (Lord Denning MR 
1960 ER 650). 


| Page 1, line 13 : Delete the words “to be self-regulating” and 
insert instead “thanks to Self-regulation” (EV). 


Views of IMA : IMA views that it has no relevance when the 
suggestions of replacing the Paragraphs by AMA are accepted. 


Page 1, line 16: Delete the word ‘is’ and insert instead: ‘ 
should be considered’ (EV) 
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Views of IMA: The word ‘is’ implies that this is a general truth 
and hence a ‘fact’. On the other hand the words ‘should be considered’ 
may give an impression of a tall order and also raises the question 
as ‘to by whom?’ Some may consider it as a ‘fact’ and others ‘a matter 
of opinion’. Hence insert ‘should be considered’ may not be acceptable. 


Page 2, line 1: Delete the words ‘guidelines, these guidelines’ 
and insert instead. ‘... ... duties which’ (AMA). 


Views of IMA: Apart from the fact that individuals may or may 
not follow the guidelines, the International Code of Medical Ethics 
1949 refers to this as ‘Duties of physicians’ (not - ‘guidelines’). IMA 
accepts the insert suggested by AMA. 


Page 2, lines 9 to 13: The last paragraph is confusing (CMA). 


Views of IMA: Confusion will be cleared when suggestions of 
replacing these paragraphs (lines 4 to 13) are accepted. 


Page 2, line 11 : Delete word ‘removes’ and insert instead ‘woud 
remove’ (EV). 


Views of IMA: The insert although correct, has no place when 
Suggestions by AMA are accepted. 


Page 2, lines 4 to 13 : Replace these paragraphs with the 
following : 


The World Medical Association beleives that whatever judicial 


or regulatory process a country has established, any judgement ona 


doctors professional conduct or performance must (take into account 
the views of) incorporate evaluation by the doctor’s professional peer 
who, by their training and experience understand the complexity of 
medical issues involved. 


The World Medical Association condemns any procedures for 
considering complaints from patients or procedures for compensat- 
ing patients which (removes the responsibility for maintaining the 
high quality of care provided by physicians from) fails to be passed 
upon good faith evaluation of the doctor’s actions or omissions by 
the physicians’ peers. Such a system will undermine the overall quality 
of medical care provided to all patients. 


View of IMA : IMA agrees to these suggestions of replacing 
the paragraphs (AMA).( )=deletion__ _—_ (underline) = addition. 


Th 


THE WORLD MEDICAL ASSOCIATION, INC. 
145th COUNCIL SESSION OF WORLD MEDICAL ASSOCIATION 


Somerset West, Cape Town, South Africa 
22-26 October 1996 


Submitted by : 
Dr. VPARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Mr. Chairman, 


The documents of proposed World Medical Association state- 
ment on “Professional Responsibility for Standards of Medical Care” 
arose out of a particular situation i.e. Indian Consumer Protection Act 
(CPA) 1986. 


The Government of India has enacted the CPA (1986) by an Act 
of Parliament of India, to provide better protection of the interests of 
consumers and to promote and protect the rights of consumers. The 
Act also provided establishment of consumer dispute and redressal 
councils at district, State and National level in the country. 


Interestingly, these redressal councils ruled that the services pro- 
vided by medical practitioners are Subject to the provisions of the Act. 
Indian Medical Association took up this matter with World Medical 
Association. Indian Medical Association also has appealed to the 


Supremet Court of India against this ruling but the Apex Court upheld 
the decision. 


However, IMA view is that the patients are not consumers in the 
Strict sense of the word-An user of article. The opposite is producer 
whc manufacturers or prolduces goods or articles—things which directly 
Satisfy human wants and desires e.g. food and clothing (The concise 
Oxford Dictionary). Hence a doctor is neither a producer nor a manu- 


facturer. In fact the doctor's profession Cannot be equated with that of 
a trader. 


Indian Medical Association agrees that lay decision-makers 
Should be guided by the self regulatory standards of the profession 
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Such as peer review, ethical committees, medical councils which have 
been long established, recognised and accepted by organised medi- 
cine to scrutinise physician’s professional conduct. In fact, the solution 
lies in giving more authority and power to these bodies and supplement 
this by statutory legislation if necessary. 


Therefore, Mr. Chairman, it is the submission of IMA to this august 
Council through you that this Proposed “Statement on Professional 
Responsibility for Standards of Medical Care” be accepted. 


THE WORLD MEDICAL ASSOCIATION, INC. 


REPORT OF THE 
SOCIO-MEDICAL AFFAIRS COMMITTEE 


Presented to the 


145th Council Session 
Somerset West, Western Cape Province, 
Republic of South Africa 


on 25th October 1996 


5. Professional Responsibility for Standards of Medical Care 


The Committee considered a proposed Statement on Profes- 
sional Responsibility for Standards of Medical Care (Doc. 10/150/A) 
prepared by the British Medical Association in consultation with the 
Indian Medical Association, and the comments (Doc. 10/150/B) re- 
ceived on it from nma’s. 


Recommentation : That the redrafted text (Doc. 10/1 50/C) of 
the proposed Statement on Professional Responsibility for Standards 
of Medical Care be approved and transmitted to the 48th General 
Assembly for adoption. 


THE WORLD MEDICAL ASSOCIATION, INC. 
48th WORLD MEDICAL ASSOCIATION GENERAL ASSEMBLY 


Somerset West, Cape Town, South Africa 
22-26 October 1996 
PROFESSIONAL RESPONSIBILITY FOR STANDARDS OF 
MEDICAL CARE 


Submitted by : 
Dr. VIPARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Mr. Chairman, 


The Indian Medical Association thanks the Danish Medical 
Association, Medical Association of South Africa, Medical Association 
of Thailand and Royal Dutch Medical Association for supporting the 
proposed WMA statement on “Professional Responsibility for Standards 
of Medical Care”. 


Indian Medical Association is grateful to American Medical 
Association, Australian Medical Association and Canadian Medical 
Association and Mme Elizabeth Villette (Legal adviser) for offering 
their comments on this document. We are particularly grateful to 
British Medical Association and Dr. J. Appleyard. 


IMA whole heartedly agrees with American Medical Association 
that— : 


ai A central concern is the lack of required balance between 
the interests of patients and those of physicians. 


2. The document acknowledges that lay members of the public 
do have, a role in resolving issues of physician’s competence or 
responsibility for patient injuries. 


|, on behalf of Indian Medical Association, notified to the Chairman 
of the Council of World Medical Associatrion that | be allowed to 
make a statement before the 145th Council as well as 48th General 
Assembly of World Medical Association when the above said subject 
came up for discussion. Accordingly. | have addressed the 145th 
Council highlighting the importance for adopting the proposed docu- 
ment on “professional Responsibility for Standards of Medical Care” 
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which was the culmination of efforts and deliberations of all the 
National Medical Associations of World Medical Associations to coun- 
teract and overcome the Consumer Protection Act of India 1986. The 
address (Appendix | and I!) was very much appreciated by all and the 
proposed document in its original form (as approved by Indian Medical 
Association) was adopted unanimously. It was a proud moment for 
me and Indian Medical Association that we were able to have this 
important ‘Statement’ on Professional Responsibility for Standards of 
Medical Care carried through unanimously by 145th Council Session of 
World Medical Association. This will have an exclusive impact on 
those of other countries for the future. Needless to Say several months 
of sustained effort, effective lobbying and personal rapport proved vital. 


Hence, the proposed document should necessarily be a General 
Stratement. This Statement is sending the right signals to the effect 
that the medical profession is trying to keep its house in order rather 
than having interference from outside. The Statement also offers 
solutions. 


Therefore, | appeal to this august General Assembly of World 
Medical Association through you, Mr. Chairman, to adopt the proposed 
WMA “Statement on Professional Resoponsibility for Standards of 
Medical Care” (Doc. 10/150/B). 


~ 


THE WORLD MEDICAL ASSOCIATION, INC. 
48th WORLD MEDICAL ASSOCIATION GENERAL ASSEMBLY 


Somerset Suite, Lord Vharles Hotel 
Somerset West, Republic of SouthAfrica 
22nd to 26th October 1996 


OFFICIAL SUMMARY MINUTES 


ASSEMBLY CEREMONIAL SESSION 
Professional Responsibility for Standards of Medical Care 


15.5 The General Assembly adopted the redrafted text (Doc. 
10/150/C) of the proposed “Statement on Professional Responsibility 
for Standards of Medical Care”. 
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THE WORLD MEDICAL ASSOCIATION, INC. 
48th WMA General Assembly 


Somerset West, Western Cape Province 
Republic of SouthAfrica 


22, 26 October 1996 


PROPOSED WORLD MEDICAL ASSOCIATION STATEMENT 
ON PROFESSIONAL RESPONSIBILITY 
FOR STANDARDS OF MEDCIAL CARE 


Recognising that: 

The physician has an obligation to provide his or her patients 
with competent medical service and to strive to expose those 
physicians deficient in character or competence (International Code 
of Medical Ethics), and; 


Recognising that : 

The patient has the right to be cared for by a physician whom 
he/she knows to be free to make clinicl and ethical judgments with- 
out inappropriate outside interference (Declaration of Lisbon 1981 
as amended in 1995) and; 


Recognising that : 


Ethics committees, credentials committees and other forms of 
peer review have been long established, recognised and accepted 
by organised medicine to scrutinise physicians’ professional conduct 
and, where appropriate, impose reasonable restrictions on the absolute 
professional freedom of physicians, and; 


Reaffirming that : 


Professional autonomy and the duty to engage in vigilant self- 
regualtion are essential components of high quality care and there- 
fore a patient benefit that must be preserved: 


And as a corollary that the medical profession has a continuing 
responsibility to support, participate in, and accept appropriate peer 
review activity that is conducted in good faith; 


The World Medical Association maintains that a doctor's pro- 
fessional service Should be considered distinct from commercial 
goods and services, not least because a doctor is bound by specific 
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ethical duties, which include the dedication to provide competent 
medical practise (International Code of Medical Ethics 1949). 


The World Medical Association believes that, whatever judicial 
or regulatory process a country has established, any judgment ona 
doctor's professional conduct or performance must incorporate evalu- 
ation by the doctor’s profesional peers who, by their training and 
experience understand the complexity of the medical issues involved. 


The World Medical Association condemns any procedures for 
considering complaints from patients or procedures for compensating 
patients, which fails to be based upon good faith evaluation of the 
doctor's actions or ommissions by the physician’s peer. Such a system 
will undermine the overall quality of medical care provided to all 
patients. 


THE WORLD MEDICAL ASSOCIATION, INC. 


WMA 49th GENERAL ASSEMBLY, HAMBURG 
10-14, November 1997 


Submitted by : 
Dr. VIPARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Subject : Statement on Professional Responsibility for Standards of 
Medical Care - 48th WMA General Assembly. Doc. 4/10/15.5. 


Mr. Chairman, 


Indian Medical Association is grateful to the World Medical 
Associaion General Assembly for unanimous adoption of the State- 
ment on “Professional Responsibility for Standards of Medical Care” 
in response to the inclusion of Medical Profession under Consumer 
Protection Act 1986, India. The Central Working Committee and 
Central Council of the Indian Medical Association have applauded 
the efforts of the World Medical Association in this regard. On behalf 
of the Indian Medical Association, | convey our appriciation to this 
august body. 
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THE WORLD MEDICAL ASSOCIATION, INC. 
47th WMA General Assembly 


Bali International Convention Centre 
Nusa Dua, Bali Indonesia 


September 4-8, 1995 


POPULATION POLICIES, REPRODUCTIVE HEALTH AND 
FAMILY PLANNING 


Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 
Dear Sir, 


The India Family Planning, initiated more than 40 years ago in 
1952, adopted an extension approach in 1966. 


1. Contraceptive prevalance increased from 12% from 1971 
to nearly 50% to 1991. 


2. Crude birth rate declined from 37 births per 1000 population 
during 1971-72 to 31 births during 1989-91. 


One reason for the discrepancy between arise in contraceptive 
prevalence and a limited decline in fertility may be due to an 
overestimation of contraceptive use. 


According to one estimate (Gujarath) 15 to 30% recorded users 
of reversible methods were not really using contraceptives. 


Couple protection rate increased from 24% in 1982 to 42% in 


1989. During the same period the crude birth rate declined by an 3.2 
points (33.8 to 30.6). 


Since 1980, India has accepted the goal of attaining a replacement 


level of fertility or net reproductive rate (NRR) of unity by 2000 A.D. 
(Two child norm). 


India : 
I. 1970 to 1988 period 


1. Contraceptive prevalence Rate - from 10% to 40%. 


2. Total Marital Fertility Rate declined by only 1.1 births—From 6.7 
to 5.6 birth. 
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Il. 1981-82 to 1987-88 period 


Number of living children among sterilisation acceptors—3.4 to 
Sr. 


Sterilisation acceptors having two or fewer living children less 
than 25%. 


35 years of Family Planning : 


Half of currently married women age 15-49 practice family plan- 
ning—48% modern contraceptive method and 2% traditional method. 
18% of currently married women have an unmet need for Family 
Planning. 


Acceptors had an average of 3.9 living children. 


Available method is limited principally to sterilisation (48%)- 
Tubcetomy the most popular, readily accepted, known and widely 
available. 


Supply (or programme) factors, especially in rural area may be 
responsible for low use of reversible methods (2 Percent). Poor male 
participation. 


More than one-fourth had five or more children. 
13% had two or fewer living children. 


Age of Acceptors more than 30 years. 


Mother Age at Birth Fertility/Population Growth : 


“Delaying child bearing will bring about a decline in fertility and 
population growth rates, if even if there is no reduction in the family 
size of individual couple.” Rajaratnam, T and R. V. Deshpande, 1990 
“Fertility difference in the Districts of Karnataka: A Decomposition 
Analysis of 1981 Census Date” Working Paper Series, No.22, Dharwad : 
Population Research Centre. 


“Two child family with a marginal delay about two years for the 
birth of the first child and a minimum spacing of four years for birth of 
second child would keep the population of the country at the same 
level as that targeted to be achieved through a one child family policy”. 
Bongaarts, John and Susan Greenhalgh, 1985. “An alternative to the 
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one-child policy in China”, Population and Development Review Il, 
4.585-617. 


Delayed in child bearing will have an independent effect on fer- 
tility irrespective of the achieved family size of the couples. 


Major means of bringing about the delay : 
(a) Delaying marriage. 
(b) Using contraceptives between births. 


Emphasis should be on the couples having two and less chil- 
dren and spacing of births at an interval of 3 to 4 years. 


Two Child Norm: 

Karnataka State - India 1990-92 - Fertility and Marriage : 
Fertility rate (TFR) for women 15-49 years 2.9 (India - 3.1) 
Fertility is lower in more educated women. 

Child bearing is concentrated between 15 to 29 years. 


The median interval between birth is 30 months (two and half 
years). 


Knowledge of a Method of Family Planning : 99%, Half of currently 
married women 15-49 years practice Family Planning. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


WMA COUNCIL MEETING 
PLENARY SESSION, HAMBURG 
Thursday 13th November 1997 


Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Dear Sir, 


Proposed revision of declaration of Geneva : 


The document is an excellent draft and a painstaking one. IMA 
appreciates the efforts made by British Medical Association in prepar- 
ing this text. Declaration of Geneva is an oath. Medical schools, 
Universities and Medical Councils administer this oath in place of 
(equivalent) the Hippocratic oath at the time of medical graduates 
being admitted as members of the medical profession. Hence the 
oath should be precise and crisp. We wonder whether the proposed 
text could be incorporated in the declaration in a manner that will not 
change the original form. 


The draft of the documents also seems to ovrerlap with Interna- 
tional code of Medical Ethics - Duties of physicians in General-(17.A) 
adopted by the 3rd General Assembly London 1949 and amended in 
1968 (Sydney) and in 1983 (Venice). 


ex 


THE WORLD MEDICAL ASSOCIATION, INC. 


50th WORLD MEDICAL ASSOCIATION 
GENERAL ASSEMBLY, OTTAWA 


Scientific Session on 
THE FUTURE OF MEDICINE 
15th October 1998 


First Session 
Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Dear Sir, 
THE FUTURE OF MEDICINE : ISSUES AND CHALLENGES 


“Medicine’—When its powers were fewer and its boundaries were 
limited, its purpose was clear. In fact medicine was considered the 
very model of an art in the past. Today even though fully armed and 
eager to serve, its targets are not clear. The goals and aims of medi- 
cal practice often remain unclear. Even basic distinction between 
health and disease is vague and for that matter, even the distinction 
between life and death. Today health is not the only reasonable and 
possible goal of medicine; since there are other areas for which 
medical technique can be put into harness; e.g. plastic surgery, 
amniocentesis, abortion for non-medical reasons, artificial insemi- 
nation, vasectomies—which are rather false goals of medicine, Many 
of these practices aim not at patients health but would be Satisfying 
or aiming at some other desire and not health, ina way to serve the 
aesires of patients as consumers. Happiness is false goal; Today a 
doctor from the position of physicians who heals, is being changed 
into a member of the helping profession-like a motor mechanic. 


Let us hope the physicians of the future will maintain their position 
not just as students of science but also as disciples of learning and 
wisdom (Denton A Cooley). Of course equal efforts must be made to 
guarantee patients autonomy and justice. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


90th WORLD MEDICAL ASSOCIATION 
GENERAL ASSEMBLY, OTTAWA 


Scientific Session 
“FUTURE OF MEDICINE” 
15th October 1998 


Second Session 


THE PATIENT PHYSICIAN RELATIONSHIP AND 
THE CHALLENGE OF MARKET FORCES 


Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Dear Sir, 


Physician is the servant of the patient. This concept has been 
the core of all our ethical pronouncements. Today the term ‘market 
driven’ has become the religion in the business world, according to 
Dr. Spencer B King III, President of American College of Cardiology, 
but will not work at the place where medical care interfaces with the 
patient. Universal medical coverage, though little discussed will become 
a necessity. Market driven, means to produce more with less. We 
must collectively resist these forces. (JACC Vol. 31, No. 7, June 1998 : 
1996-97 President’s page). We should be fighting for patient's right 
to have quality care and adequate time for that care to be delivered. 
Future of Medicine depends upon the quality of education and 
research. That should be our first mission. Education, competence, 
well tuned clinical skills are vital. Otherwise we become only expert 
technicians. Our efforts must be directed in the spirit of benefiting 
the patient, maintaining high ethical standards of changing medical 
systems, providing quality education and research, and setting 
Standards of care. The goal of tomorrow should be not just the survival 
of physicians but survival of medicine. 
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50th WORLD MEDICAL ASSOCIATION 
GENERAL ASSEMBLY, OTTAWA 


“SCIENTIFIC SESSION ON THE FUTURE OF MEDICINE” 
15th October 1998 


Third Session 


MEDICINE AND THE CHALLENGE OF DEMANDS FOR 
ETHANASIA AND ASSISTED SUICIDE 


Submitted by : 
Dr. VPARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Dear Sir, 


Ethanasia has its origins from a Greekword—the terms ‘Eu’ means 
‘well’ and ‘Thanatos’ means death—Easy death. A form of peaceful 
ordignified death which is specially advocated when life becomes 
a punishment and dying comes as a pleasure. 


In India, voluntary euthanasia was; perhaps is in vogue in very 
old and infirm particularly when they cease to be productive and feel 
they are a burden to others in society. They stopped drinking water 
and eating food, or diapppeared into to woods or drowned them- 
Selves in waters of rivers. They considered that it is not a sin to end 
one’s life under such circumstances. In many a country the Constitu- 
tion of the country death sentences, but the constitutions are silent 
about ‘Right to Die”. 


People tell us that public opinion is not ready for an amedment 
of law to make voluntary euthanasia easier to practice. Similar fears 
were held in mid 60s with regard to legalising abortion, the situation 
had changed by 70s. | refer to WMA declaration of Oslo—Statement 
on therapeutic abortion—(amended Venice 1983). Public opinion is 


very volatile and changeable. “Euthanasia is unethical” (WMA 
Declaration - Madrid 1987). 


“Where one’s conscience held a law to be wrong or immoral, 
the believer (sathyagrahi) should break the law and take the conse- 
quences but not run away” Mahatma Gandhi. 
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In fact the conflict is often stated to be between doctors duty to 
treat to the best of his ability and patients right to be allowed die 
quietly and in peace, when further medical measures only prolong 
Suffering. WMA Declaration of Venice 1983 recommeds that physi- 
cians may relieve suffering of terminally ill patient by with holding 
treatment voluntarily. Passive euthanasia in terminal cases will not 
only relieve a certain number of patients from suffering and pain and 
will also enable the doctors to respond in the interest of compassion 
and humanity. It will also help in the field of organ of transplantation 
by permitting removal of organs, of course with consent. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


50th WMA General Assembly, Ottawa 
14-17 October 1998 


Submitted by : 
Dr. VIPARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Mr. Chairman, 


Reference : Document 17/BTF/99 


Title : The Bellagio Task Force Report on Transplantation, 
bodily integrity, and the International Traffic in organs. 


Subject : Genera! comments and amendments by Indian Medical 
Association, New Delhi. 


We, in Indian Medical Association have studied this document 
in detail. IMA has taken note of references made to India. The 
article—Extract from “Transplantation proceedings, Number 29, 2739- 
2745 P/1997” is informative, thought provoking and addresses several 
ethical issues. The whole scenario condenses into one of demand 
and supply. In this “trade in human organs’ the poor and uneducated 
make a Sacrifice for the sake of money. Only the rich can afford to 
buy. The maligned ‘broker’ or ‘tout’ (kidney agent) though, does not 
desire loss of life at either end and is doing service by making two 
persons who need each other meet, is after money. While poverty, 
ignorance and financial gains are also some reasons for sale or steal- 
ing of organs from live individuals, in some societies, availability of 
such organs from live donors at lesser costs and involvement of the 
‘State’ in harnessing the organs from convicted or executed prisoners 
for transplantation are the bane of other societies. Irrespective of 
reasons to defend these evil practices in some societies, it is unethical 
for physicians to be a party to the ‘trade’ or ‘stealing’ of organs from 
living donors. However in societies where State is directly involved, 
the practising physicians may be helpless. 
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The remedies to prevent sale of Organs in the forseeable future 
appear to be either (1) To reduce the demand or (2) To make provisions 
for supply of reasonable numer of Organs for transplantation until 
such a time where in ‘transplants’ become ‘obsolete’ owing to the 
future development of alternative, such as a Xenografting, Bionics— 
the dream of artificial organs to replace heart, liver or kidney etc. Cell 
transplant, Organogenesis and the like. With increasing number of 
diseases and expanding life span of the global citizens, former remedy 
is unlikely to be achieved. Hence we are left only with second 
option. Voluntary donation of organs has very limited scope and also 
this provision is likely to be misused considering the enormous de- 
mand and unethical practice. 


While IMA appreciates the good intention of WMA in bringing 
out this Statement condemning the purchase and sale of human 
organs for transplantation, in the light of above mentioned facts, IMA 
firmly believes that without alternative solutions this well-intended 
Statement is likely to be become ineffective if not countrerproductive. 


Alternative Suggestion : 

Considering all aspects and evils of ‘donation’ of live organs 
from ‘Donors’ Government of India by an Act of parliament (No. 42 of 
1994 July 1994) has enacted “The Transplantation of Human organs 
Act 1994”. Several States of Indian subcontinent have confirmed this 
Act through their respective Legislature Assemblies. (Copies enclosed). 


It is the considered opinion of IMA that the remedy lies in 
popularising cadavar organ transplant. Adequate infrastucture facilities 
and congenial environment need to be created by every Govern- 
ment and society to facilitate this programme. People and societies 
need to be educated and suitably motivated through every conceivable 
media to accept and popularise the cadavar organ transplantion 
programme. 

IMA suggests that WMA may elicit the opinion of National Medical 
Associations on the subject of cadavar organ transplantion and bring 
in suitable and practical alterations to the proposed amendments to 
this STATEMENT. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


50th WMA GENERAL ASSEMBLY, OTTAWA 
14-17, October 1998 


Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Dear Sir, 


Reference : Document 17/777/A 
Title : Medical Process Patents. 


Subject : Comments and amendments proposed by Indian Medical 
Association, New Delhi. 


Indian Medical Association (IMA) has studied the above document 
with great interest. IMA is in full agreement with every content of this 
document. IMA is happy to welcome this document. Further, we would 
like to add the following facts. 


Paragraph 7: 


|. Medical process patents are invariably expensive at least for 
a period of time since the date of patenting (invention). Accordingly, 
many a well deserving but economically handicapped patient may 
not have access to medical process patents. The practice becomes 
discriminatory and is against the rights of the patient (Declaration of 


Lisbon on the Rights of the patient amended Sept. 1995 - Principles; 
Right to Medical Care) 


'!. Medical procedures, new discoveries and inventions are by 
and large developed in advanced and developing countries as these 
countries have the advantage of required infrastructure including 
scientific advancements. These countries are also economically well 
developed. Such medical process patents when marketed in develop- 
ing countries and in countries with low GNP, the cost of the patented 
procedures and appliances works out to be formidable. Many well 
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deserving patients in these countries will be denied the procedures 
to which they would otherwise have a right to be subjected to. 


|. Paragraph 13: 


Medical process patents is likely to discourage if not inhibit the 
free flow of knowledge and obligation of scientists and members of 
medical profession to impart skills and Procedures to the profession 
inside and across the countries. This is against the accepted norm. 


|. Paragraph 14: 


Medical process patenting takes away the dignity of the profession 
and gives a poor picture of the reputation of the profession in the 
eyes of the common man. 


THE WORLD MEDICAL ASSOCIATION, INC. 


50th WMA GENERAL ASSEMBLY, OTTAWA 
14-17, October 1998 
Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Dear Sir, 


Reference : Document 20.3/REV 2/97 


Title : Resolution condemning the use of Intellectual Material 
obtained in an Unethical Manner. 


Subject : Comments of Indian Medical Association, New Delhi. 


Indian Medical Association (IMA) agrees and welcomes the 
proposed resolution condemning the use of intellectual matrerial 
obtained in an unethical manner and IMA urges the WMA to dis- 
seminate this policy to all the National Member Associations and 
in the most effective form. The resolution when accepted is hoped 
to discourage the violation of the concept of freely given informed 
consent. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


50th WMA GENERAL ASSEMBLY, OTTAWA 
14-17, October 1998 


Submitted by : 
Dr. V.PARAMESHVARA 
Past National President, Indian Medical Association 
Delegate of IMA to WMA 
Dear Sir, 


Reference : Document 17/SIR/98 


Title : The Slr Us Project-Towards the determination of which 
weapons cause superflouous injury or unnecessary 
suffering. 

Subject =: Evaluation of this document by Indian Medical Association, 
New Delhi. 


Indian Medical Association (IMA) has studied in depth this 
inspiring document. In principle all the four criteria proposed in section 
5.2 are acceptable to Indian Medical Association. 


IMA agrees that the use of any type of weapons and inflicting 
injurity is an offence. Further we are afraid that “offence may not be 
the best form of defence’. 


This document which reflects a high standard of morality is more 
an ideal to be attained than expected to be practiced as the prin- 


ciples enunciated are beyond the boundaries of National Medical 
Associations. 


But this is a right and brave Step towards the ideal goal. We 
agree that every right thinking National Medical Association should 


exert moral pressure on respective Governments and societies to 
bring home the points. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


50th WORLD MEDICAL ASSOCIATION 
GENERAL ASSEMBLY, OTTAWA 
14th to 18th October 1998 


“EVALUATION OF INDIA’S NULEAR POLICY” 


Submitted by : 
Dr. V.PARAMESHVARA 


Past National President, Indian Medical Association 
Delegate of IMA to WMA 


Mr. Chairman, 


| rise to respond to the Agenda items Nos. 6.1 Nuclear weapons 
(17/270/A/REV) and 8.4 of Document 6.50/00 of the Report of the 
council to the WMAs 50th General Assembly, wherein there are 
oblique and direct references to my country-India. | stand before this 
august Assembly as a humble and honest member representing 
Indian Medical Association not withstanding the fact that IMA is a 
founder member of WMA; nevertheless as an upright soldier of my 
country-India. 


India has successfully carried out five underground nuclear 
tests - a fission device, a low-yeild sub Kiloton device and a thermo- 
nuclear device. 


We respect WMA resolution on the testing of Nuclear weapons 
(adopted by the 47th Assembly Bali 1995). 


But we subscribe to the principle of equal and legitimate security 
interests of nations and consider it a sovereign right. In the absence 
of universal and non-discriminatory disarmament one cannot accept 
“a regime that creates and arbitary division between nuclear haves 
and have nots. A nuclear-weapon-free-world would, therefore, enhance 
not only India’s security but also the security of all nations. 


India as early as 2nd April 1954 called for nogotiations for pro- 
hibition and elimination of nulear weapons and in 1965 India put 
forward the idea of an international non-proliferation agreement. 
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In 1988, India has put forward an action plan for phased elimination 
of all nuclear weapons. Had their (haves) response been positive, India 
need not have gone for the current tests. This is the corner stone of 
our doctrine. 


In 1974, India demonstrated its nuclear capability. India’s decision 
not to sign the CTBT was that it would severely limit India’s nuclear 
potential at an unacceptable low level. 


In the neighbourhood of India, nuclear weapons have increased 
and more sophisticated delivery systems are inducted. While the end 
of cold war transformed the political landscape of Europe, it has done 
little to address India’s security concerns. Under such circumstances 
India was left with little choice. The only touchstone that guided it 
was national security. It was supported by national consensus. Thus 
tests conducted have achieved its stated objective. 


India is a nuclear weapon State. This is a reality that cannot be 
denied. It is India’s due. The right of one-sixth of human-kind. Our 
capability adds to our sense of responsibility. Restraint has to arise 
from strength. 


In the last 10,000 years, India has not invaded any country. On 
the contrary India has been the victim of invasions and attacks 
from outside. 


India’s policies towards its neighbours and other countries too 
have not changed, India is a nuclear weapon State. The nuclear tests 
were not directed against any country. These were intended to reassure 
the people of India about their secutiry and resolve to safeguard their 
national secutiry interests. India will observe a voluntary moratorium 
and refrain from conducting underground nuclear test explosions. 


This statement, Mr. Chairman is to help to set the record straight. 
India and IMA are for a Nuclear Weapon free Globe. Having said 
this, IMA agrees and is in favour of the proposed WMA Declaration 
on Nuclear Weapons (Document 17/270/A/REV). The document may 
be approved and be adopted. 
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THE WORLD MEDICAL ASSOCIATION, INC. 


S0th WMA GENERAL ASSEMBLY, OTTAWA 
14-17 October 1999 


“SUMMARY MINUTES” 
Assembly Ceremonial Session 


19. Report of the Socio-Medical Affairs Committee 


The Chairperson of the Socio-Medical Affairs Committee, Dr. Hendrik 
Hanekom, presented for Assembly action the recommendations 
included in Document 6. 50/98, point 6, as well as several new 
recommendations and informational items. 


19.1. Nuclear Weapons 


19.1.1. The Assembly was presented with the proposed WMA 
Declaration on Nuclear Weapons (Doc. 17/270/A/Rev) which had 
been approved by the Council at its meeting in April, 1998. 


19.1.2 In discussion, Dr. Parameshvara, on behalf of the In- 
dian Medical Association, expressed regret that the recent under- 
ground nuclear tests in India had been necessary. However, the IMA 
contended that we do not live in a nuclear-free world, thus it was not 
possible for India to remain defenseless in its region. For several 
decades, India had been active in international nuclear non-prolif- 
eration initiatives, and would continue to work towards a world free 
from these weapons. The IMA welcomed the WMA Resolution on 
Nuclear Weapons as an important Step in that direction. 


19.1.3 The Declaration was adopted by the Assembly. 
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re East meets West ~~- Professer V. Parameshvara, a Past- President oft the Indian Medical Association, with 
vife, in conversation with Dr André Wnen (Beleium), the WMA Secretary General Emeritus, 
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Guest Editorial 
GATT and the Indian Medical Association 


By 
Dr. V. Parameshvara* 


Indian Consumer Protection Act 

As in other countries, physicians in India are subject to the civil 
law of torts in respect of professional negligence, and can be charged 
also under the criminal law in cases involving the death of a patient. 
In 1986 the Indian Parliament enacted a Consumer Protection Act to 
protect consumer interests and to provide a rapid remedy against 
the provision of sub-standard goods and services by traders and 
others. Although the drafters of the Act have admitted that it had not 
been their intention that it should be applied to physicians, the National 
Consumer Forum, set up under the Act and presided over by a High 
Court Judge, has decreed that physicians are subject to the provi- 
sions of the legislation. 


The Indian Medical Association (IMA) considers the application 
of the Act to physicians to be against both the long term interests of 
patients and the dignity of the medical profession. Therefore, the 
IMA appealed to the Supreme Court in India seeking to have the 
decree of the National Consumer Forum set aside, but the Supreme 
Court has upheld the decree. 


Definitions 

GATT (General Agreement of Tariffs and Trade) is a treaty which 
lays down rules for the conduct of internationsal trade, GATT was 
established in 1948 with 23 members and at present it covers 117 countries 
who account for 80% of world trade. The main purpose of GATT is to 
remove trade barriers among member countries and promote world 


* Past National President, Indian Medical Association & The Association of 
Physicians of India, Immediate Past Dean, Indian College of Physicians. 
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trade. It is also a platform for resolving trade disputes among its 
members. 


Periodically member countries meet together to reconsider 
existing rules and regulations and suggest modifications according 
to their needs. Such meetings are referred to as a ‘round’. The ‘eighth 
round’ of talks (popularly known as the Urguay Round) was started 
in 1986 and has been the most difficult round because it covered 
four new areas : (a) agriculture and services including banking, 
(b) insurance and telecommunications, (c) intellectual property rights, 
and (d) protection of investments linked to trade. 


The Government of India enacted the Consumer Protection Act 
(1986) to provide for better protection of the interest of consumers 
and to promote and protect the rights of consumers, such as : 


(a) The right to be protected against the marketing of goods 
and services which are hazardous to life and property; 


(b) The right to be informed about the quality, quantity, potency, 
purity, standard and price of goods or services, as the case may be, 
SO as to protect the consumer against unfair trade practices; 


(c) The right to be assured, wherever possible, of access to a 
varieity of goods and services at competitive prices; 


(d) The right to be heard and to be assured that consumers 
interest will receive due consideration in an appropriate forum; 


(e) The right to seek redress against unfair or restrictive trade 
practices or unscrupulous exploitation of consumers; and 


(f) The right to consumer education. 


As per the definition in section 2(1) (1c) of the Act, an allegation 
Shall constitute a complaint where : 


(i) An unfair or restrictive trade practice has been adopted by 
any trader; 


(ii) The goods bought by him or agreed to be bought by him 
suffer from one or more defects; 
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(iii) The service hired or availed of or agreed to be hired or availed 
of by him suffer from deficiency in any respect; 


(iv) A trader has charged for the goods mentioned in the com- 
plaint a price in excess of the Price fixed by or under any law for the 
time being in force or displayed on the goods or any package 
containing such goods; 


(v) Goods which will be hazardous to life and safety when used, 
are being offered for sale to the public in contravention of provisions 
of any law for the time being in force requiring traders to display 
information in regard to the contents, manner and effect of use of 
such goods. 


With a view to obtaining any relief privided by or under this Act. 


The term “Consumer” has been defined in Section 2(1) (d) as 
any person who: 


(i) Buys any goods for a consideration which has been paid or 
Promised or partly paid and partly promised or under any system of 
deferred payment and include any user of such goods other than the 
person who buys such goods for consideration paid or promised or 
partly paid or partly promised, or under any system of deferred pay- 
ment when such use is made with the approval or such person, but 
does not include a person who obtains such goods for resale or for 
any commercial purpose or 


(ii) Hires or avails any services for a consideration which has 
been paid or promised or partly paid and partly promised, or under 
any system of deferred payment and includes any beneficiary of such 
Service other than the person who hires or avails of the service for 
consideration paid or promised, or partly paid and partly promised or 
under any system of deferred payment, when such services are 
availed of with the approval of the first mentioned person. 


“Commercial purpose” does not include use by a consumer of 
goods bought and used by him exclusively for the purpose of earning 
livelihood, by means of self employment. 


The term “Service” is defined in Section 2(i) (1c) to mean service 
of any description which is made available to potential users and 
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includes the provision of facilities in connection with banking, financing, 
insurance, transport, processing, supply of electrical or other energy, 
board or lodging or both, housing construction, entertainment, amuse- 
ment or the purveying of news or other information, but does not 
include the rendering of any services free of charge or under a contract 
of personal service. 


“Deficiency” means any fault, imperfection, shortcoming or 
inadequancy in the quality, nature and manner of perfomance which 
is required to be maintained by or under any law for the time being in 
force or has been undertaken to be performed by a person in 
pursuance of a contract or otherwise in relation to any services. 


The Basic Questions is whether The Act Covers Medical 
Professional and Medical Services or Not. 


Objections concerning the application of the Act to the 
Medical Profession 


(1) The majority of people in India are poor. They live in villages 
where medical facilities are inadequate and primitive. Modern techniques 
are lacking and are not yet fully welcome. Medical health facilities 
provided by the government are limited. 70% of healthcare in India is 
provided by the private sector. Practitioners of modern systems of 
medicine generally take the maximum care and caution, often render- 
ing services at enormous risk in order to safeguard their reputation, 
and the fee charged is very low. 


(2) The relationship between the doctor and his/her patient is of 
a personal nature and not that of a seller anda buyer. To refer toa 
patient sick person as a consumer is wholly unjustified. 


(3) While the medical profession is committed to provide quality 
care for the patient at every point, doctors show a competent degree 
of skill and accept accountability for the patient. The application of 
the Act to services rendered by the medical profession seriously affects 
the dignity of the profession, which is considered noble, damages 
doctors’ status and reputation, jeopardises the harmony and seri- 
ously undermines the doctor-patient relationship which is based on 
faith, mutual trust and confidence. 
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(4) The application of the Act to the medical profession results 
in adverse consequences which will not be in the interests of the 
patients as it warrants unnecessary diagnostic investigations, mul- 
tiple consultations, medical protection insurance etc. This means that 
the patient has to bear a higher cost for treatment. 


(5) If the Act is enforced : 


(i) The medical profession would suffer in terms of its profes- 
Sionalism and nobility. The doctor would be held negligent because 
of the risk inherent in an operation or in a matter of Opinion as to 
whether he had made an error of judgement. The medical man not 
an insurer. He cannot be held liable in unforseen results or conse- 
quences. His act of commision or omission must be judged not by 
ideal standards or in the abstract, but against the background of the 
circumstances in which the treatment to the patient is given. 


(ii) Similiarly, drugs from various pharmaceutical companies have 
different therapeutic potentials and bio-availbility. Individual idiosyn- 
Cracies of drugs are well-known and call for due notice to be taken of 
their side effects. 


(iii) A doctor examining a patient or a surgeion operating in a 
theatre would need to be constantly on their guard against actions 
for negligence or deficiency of service. 


(iv) The Act may lead to denial of right which society allows sick 
people, including medical services and discretionary treatment in an 
emergency. 


(Vv) Medical science has conferred great benefit on mankind but 
these benefits are attended by considerable risk. Every advance in 
technique, modality of surgical operation or medical treatment is 
associated with hazards, unforseen complications, inherent risk, mor- 
bidity and mortality. It is easy to be wise after the event and condemn 
as negligence what is only a mishap, misadventure or a chance 
result attributable to unexpected or unforeseeable complications or 
an honest error of judgement. 


(6) In most cases, treatment is provided by a team of doctors, 
anaesthetist, nurses, pharmacologists, technical and other staff in 
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accordance with generally approved modern practice. The doctor as 
the leader of the team may not be held entirely responsible for the 
results which flow from the joint group action of so many engaged in 
the process of treatment. 


(7) A similiar Act is not legal in any other country. The majority 
of civilised countries depend on the law of torts to deal with medical 
liability cases. In addition to the civil court the medical council and 
professional associations adjudicate on complaints against doctors. 


(8) A government officer may also be held liable in tort if in the 
discharge of his official duties he acts maliciously with oblique motive or 
maleficence in the same way as a doctor may be said to have acted. 
However, the Act is not available for legal action against the officer 
either for negligence or for recovery of compensation. The remedy 
lies in the civil court. 


Judgement of the Indian Supreme Court* 
The Court has ruled : 


“Service rendered to a patient by medical practitioners (except 
where the doctors renders service free of charge to every patient or 
under a contract of personal service) would fail within ambit of 
‘service’ as defined in Section 2 (1) (0) of the Act”. 


In interpreting the Act, the court has overlooked the vital difference 
between a seller or a manufacturer and a doctor. While the former is 
bound to attend to the customer’s complaint only during specified 
working hours, the medical man is at the beck and call of his patients 
round the clock particularly in private practice. 


Indian Medical Association’s views 


The IMA is noi defending the indefensible. It does not advocate 
that a wrong-doer should go unpunished. Its plea is that its disciplinary 
jurisdiction provided an effective remedy for the speedy and proper 
redress to the grievance of the patient against the negligence or 
deficiency of service by the doctor. In addition, the aggrieved patient 
has the ordinary Civil Court remedy against the tort . 


“Indian Medical Association V/s V. P. Shantha reported in 1995 (6) SCC 651. 
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The enlargement of the scope, spirit and intent of the Act so as 
to include the professional field of medicine is unreasonable. It leads 
to anomalous results which are prejudicial to the interests of patients. 


A patient cannot be characterised as a ‘consumer’ and he/she 
cannot be said to ‘hire’ a doctor. It is generally known that a patient, 
before choosing the doctor, makes a full and complete assessment 
of the competence and the general reputation of the doctor and goes 
to him for treatment on being convinced that he is capable of provid- 
ing relief with regard to nature of his ailment. In such a situation the 
question of negligence or deficiency of service by the doctor would 
not arise but the widely interpreted scope of the Act holds him culpable. 


Every doctor gives treatment which has stood the test of time 
and is known to yield the desired results. If due to supervening 
circumstances the patient does not derive the expected benefit, it 
would be unfair and unjust to hold the doctor, who has done his best, 
to be negligent and deficient in the service rendered, and therefore 
to sue him. 


The medical man deserves better consideration, having regard 
to his skills, equipment and training, in the specialty and status he 
has acquired. As long as he exercises reasonable care and caution 
in giving bonafide treatment, he cannot be said to have acted negli- 
gently, or that there has been deficiency of service on his part as 
there is no agreed yardstick to measure the degreee of skill expeted 
of him. 


The meaning of the word ‘service’ is unduely stretched to include a 
worthy profession. The relationship between a patient and a doctor 
is unique and special, based on mutual trust, faith and confidence. 
The extended application of the Act, strikes at the cordiality that exists 
between the patient and his doctor. 


The doctor, while giving treatment is known to be inspired by a 
spirit of compassion and kindness to the patient, but in the back- 
ground of an impending threat of speculative action for negligence 
or deficieny of service, creates for him an atmosphere of tension 
when he is expected to concentrate all his attention on the patient 
and the treatment being given. The result is the trust and confidence 
between the patient and the doctor becomes destroyed, being sub- 
stituted by distrust and vengeance. 
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. .@the developed countries have taken a reasonable approach 
to the doctor/patient relationship, the provision of scope for litigation 
between them in unjust. It means that the patient will be deprived of 
the best medical treatment which can be obtained only in a convivial 
atmosphere. 


The State must recognise the useful contribution of the Medical 
Science to society at large and mankind generally. It should appreci- 
ate the efforts of doctors to promote the welfare of the people and 
improve their quality of life, which is in keeping with the Indian Directive 
Principles and State policy enshrined in the Constitution. Instead, to 
threaten doctors with actions for negligence or deficiency of service, 
by giving a wide connotation and scope to those expressions within the 
application of the Act, means that the medical profession is discour- 
aged from continuing its proud record of service with a consequent 
loss to society. 


It is essential, therfore, in the interests of the community, that the 
medical profession and the services provided by doctors should be 
beyond the ambit of this Act. 


Conclusion 


The debate at the WMA Geneva Spring Meeting advised that a 
Consumer Protection Act was not applicable to doctors—it would 
contravene the dignity of the medical profession, as medicine is one 
of the learned professions and not primarily a commercial trade. Ac- 
cording to a former Master of the Roll, Lord Denning, negligence 
does not apply in the professions where several courses of action, 
equally correct, may be relevant. 


Unlike traders and businessmen, a doctor is bound by specific 
ethical guidelines. Any judgement ona doctor’s professional conduct or 
performance must take into account the view of the doctor’s profes- 
sional peers (the General Medical Council in the UK) who, by their 


training and experience, understand the complexity of the medical 
issues involved. 


With regard to the issue of the Indian Consumer Protection Act, 
The Secretary General has written to the President of India, the Prime 
Minister, the Minister of Health and Family Welfare, and the Minister 
for Consumer Affairs, urging an amendment to the Act specifically to 
exclude medical practitioners from the provisions of the Act. 
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Guest Editorial 


Doctors And Torture 


By 
Dr. V. Parameshvara* 


Wherever the art of medicine is lived, there also is live of humanity. 
—Hippocrates 


We, in the Indian Medical Association are happy to note that the 
World Medical Association Declaration of Hamburg has been deservedly 
highlighted. We feel that this Declaration has to be brought home not 
only to the members of the medical profession through their respec- 
tive National Medical Associations but also to all the Governments 
and Human Rights Commissions of all Nations. 


We have been putting this message across to the medical 
fraternity and public in India on every possible occasion and through 
several forums including the National Medical Conferences. The 
response fron the press has been encouraging. Doctors and torture 
was the subject of an International Congress jointly organised by the 
Overseas Doctors’ Association of the United Kingdom and the Indian 
Medical Association (Feb. 1998) in Bangalore as well as the Annual 
Conference of the Indian Medical Association (Dec. 1997) at Daman. 


Victimisation of Doctors 

According to The Times of India’, the Indian Medical Association 
deserves to be congratulated for the courageous stand it has taken 
against torture and the collaboration—sometimes voluntary, often 
forced—of doctors and healthcare professionals in this inhuman and 
barbaric practice. In a recent decision, the IMA has called upon doctors 
to “turn down any administrative order, verbal or written, calling for 
any kind of assistance in the torture of prisoners”. And in the event of 


* Past National President, Indian Medical Association, 54 (10/3), Kumarakrupa Road, 
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doctors being victimised for their stand, the Association has 
emphasised that it will stand by them. In a move of equal signifi- 
cance, the IMA-which functions as the national body of practising 
physicians—has also entered into discussions with the National Human 
Rights Commission with a view to opeining a rehabilitation centre for 
torture victims at a designated hospital. Torture is a deliberate form 
of cruel, inhuman and degrading punishment inflicted primarily with 
the purpose of eliciting information or a confession from a person 
under detention. Though torture is illegal and India has been a 
longstanding signatory to the Universal Declaration on Human Rights, 
which prohibits the practice, cases of third-degree treatment in the 
country’s police stations and jails are legion. And sadly, doctors have 
often been closely involved with such illegality. According to the IMA, 
“doctors serving in the military, police and prisons have the highest 
risk of either being involved in or asked to cover up cases of torture 
as all custodial torture victims or deaths are to be examined by this 
section of the medical profession’. 


Definition of Torture 


“The deliberate, systematic or wanton infliction of physical and 
mental suffering by one or more persons acting alone or on the orders 
of any authority, to force another person to yield information to make 
a confession or for any reason.” 

Declaration of Tokyo, 1975 
World Medical Association 


Historical : Ancient Indian Outlook 


Punishment for offences is an important topic in ancient and 
medieval books on policy and administration such as Kautilay’s 
Arthasastra, Manu-dharma-sastra, Yajnavlakya-smriti and 
Kamandakiya-niti-sare; there are discussions about this issue in 
Mahabharata (Raja-dharma-parva section in Santi-parva) and in Agni- 
Purana and Matsya-purana from the history of ancient India. 


Torture as an aspect of punishment and a corrective technique 
is an old practice widely prevalent in India. But the ancient texts pre- 
scribe it as an extreme case, and do not generally favour it. Torture 
for political reasons is certainly condemned. Punishment is meant to 
instil fear and warning in the minds of people not to transgress the laws. 


92 


But the offenders must be treated with due justice; even if the 
offender is devoid of kindness and finer feeligns, the administrator 
cannot afford to be without compassion. He must set an example. 


The purpose of administration is to Suppress the wicked folk 
who cause trouble to the law-abiding citizens, and to protect the good 
folk who are not capable of defending themselves otherwise. 


The ruler must first inform the offender what is right and proper, 
and educate him. If the person who offends against the law persists, 
the ruler must try and pacify his motivations. If that fails to bring him 
back to the mainstream of law and justice, then he must be threat- 
ened and afforded a chance to correct himself. At the next level, the 
criminal may be imprisoned (physically), isolated from others, fet- 
tered (preventing free movement), set to engage himself in activities 
in isolation, and finally driven out of the country (Artha-sastra, 
Vinayadhikarika section II). 


Torutre 


Torture is a deliberate form of cruel, inhuman and degrading 
punishment. It is an act by which severe pain or suffering whether 
physical and/or mental is intentionally inflicted on a person to obtain 
a confession of information. Torture is the punishment for an act he/ 
she or a third person has committed or is suspected of having com- 
mitted. Torture is systematic destruction of personality and tends to 
damage individuals without causing them to die. Survivors of torture 
suffer, many a time even for years, from depression, anxiety, shame, 
guilt and lack of concentration, with many subjective symptoms such 
as headache, loss of memory and fatigue etc. The only document of 
torture is the testimony of the victims, together with denials by those 
who are responsible for it. 


Types of Torture 


Torture can be physical or mental or both. Physical torture includes 
beating from head to foot with sticks, chain and cables etc., by heat-— 
cigaretts, cigars, hot iron, electric shocks—to sensitive parts, nail pull- 
ing, lifting by hair (traction alopecia), suspension by arms, abnormal 
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body positions, sexual violation, scratching by knife, flogging, pressure 
on the eyes, heavy weight on the ear lobes, hung up naked, twisting 
of female breasts, striking blows at the ears, forced to eat chilly powder 
or excreta, repeated hitting on the soles of the feet with rods (falanga) 
or knuckles, deprivation of sleep, food and water and isolation. The 
list is endless. 


Mental torture includes threats, sham executions, humiliation, 
etc. The worst experience for the victims is what may happen to 
them next. 


Social deprivation includes not being allowed to see visitors, 
perform religious rituals, etc. Apart from these, we have cases of 
abduction, rape, naked parading, branding, dowry harassment, child 
abuse and similar cases perpetrated by members of society. 


Torture After-Effects 


Post-traumatic stress disorder (PSD) consists of anxiety, impaired 
memory, insomnia, fear, nightmares, somatisation disorders, numb- 
ing of responsiveness, sleep disturbance, confusion, Suspiciousness, 
vertigo, etc. There is a deep personality change in most of the cases. 


Prevalence 


Torture is prevalent all over the world. Its prevalence tends to be 
in areas troubled by regional and religious conflicts, civil disobedi- 
ence and political unrest. 


Indian Scene 


Torture of arrested victims by police is very common. In a first 
landmark judgement, the presiding judge in Calcutta Bankshall Court 
convicted on 5th June 1996 two officials of the Calcutta police on 
charges of : 


1. The use of torture to extract confessions. 
2. The illegal detention of a prisoner. 
3. Outraging the modesty of a woman. 


Another common social disgrace is the prevalence of domestic 
violence. Babies and children are victims of family members and 
parents. In the administration subordinates are inflicted with mental 
torture. 
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Role of Doctors 


Doctors have been involved in torture directly or indirectly 
throughtout the ages. The medical profession is probably the one 
which is most likely to be confronted with torture victims. It might be 
a general practitioner when one of the patients complains of symptoms 
following torture. Torture victims are brought to the first-aid depart- 
ment in the emergency ward of a hospital, and hospital doctors are 
in charge of the treatment. Forensic doctors see torture victims when 
a medical certificate is required by the police or at the autopsy of 
torture victims who have died. Prison doctors, police doctors, or mili- 
tary doctors who work in close contact with the institutions respon- 
sible for the torture are more than likely to see torture victims or even 
to collaborate with the torturers. 


Doctors serving in the military, police doctors, and prison doc- 
tors have the highest risk of being either involved or asked to cover 
up the cases of torture as all custodial torture victims or deaths will 
be examined by this section of the medical profession. 


Being on the payroll of the Government, doctors employed by 
the State willingly or unwillingly become a party in the torture, passively 
in most cases. This may take the form of false medical certificates, 
deliberately omitting medical information or tampering with post 
mortem reports. There are cases, where doctors actually participate 
in infliciting torture in the form of giving harmful drugs, delaying treat- 
ment, administering electric shocks, observing and certifying the medi- 
cal condition of victims of torture, and giving advice as to whether or 
not it is safe to continue torture. 


Thus participation of doctors in torture may be— 


1. Evaluating the victim’s capacity to withstand torture. 


2. Supervising torture by providing medical treatment if com- 
plications occur. 


3. Providing professional knowledge and skills to the torture. 


4. Falsifying or deliberately ommitting medical information 
when issuing health certificates and autopsy reports. 
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5. Administering torture by directly participating in it. 


6. Remaining silent in spite of the knowledge that abuse have 
taken place. 


Doctors in private practice may simply refuse to provide treat- 
ment for victims in order to keep away from the troubles such as 
attending medico-legal cases. The reasons for participation of doc- 
tors in torture generally include inadequate understanding of medi- 
cal ethics, identification with the cause of torture, fear of the conse- 
quences of refusal, and bureaucratic pressure. 


War and Repression 


In periods of war, the fundamental right to life is denied. During 
World War Il, the medical profession in Europe and in the Far East 
was involed in grand scale killing of the infirm, mass killing of human 
beings in general and medical torture in the form of pseudoscientific 
experiments carried out with total disregard to human suffering. 
Medical skills were extensively employed in torture. Torture contin- 
ued with the participation of medical doctors during wars of liberation 
as well as in domestic repression. Such a level of sadism was reached 
that doctors supervised the torture. 


In post war developments psychiatry is an area which was and 
can easily be abused. Capital punishment is also considered by many 
to be a form of torture. When repressive forces come into power, 
existing laws are changed or modified thus removing established 
legal protection for individuals or licencing powers of the medical 
profession. Even the Hippcratic Oath, which has been in existence 
for many centuries, has appeared in different forms, some of which 
stress the physician’s responsibility to the State rather than to his/ 
her patients. | 


Diagnostic Considerations 


The doctor should be familiar with the injuries caused by torture 
and should be aware of the psychological and social issues confronting 
the tortued patient. Concrete physical evidence includes skeletal and 
soft tissue abnormalities, evidence of sexual abuse, head trauma 
and diseases such as hepatitis and gastro-intestinal infections resulting 
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from unhygienic and subhuman conditions. The gathering of evidence 
requires detailed physical examination and application of forensic 
methods, forensic anthropology, HLA typing and mitochondrial DNA 
sequences, etc. 


Psychological symptoms include re- experiencing the trauma, 
hyperarousal or aviodance or denial syndrome, depreession, with- 
drawal, detachment, guilt, family difficulties and sexual abuse. 


Limitations 


The medical person is often emotionally unprepared to listen to 
the horrifying experiences of tortures victims. Patients themselves 
frequently will not reveal torture experience for reason of fear, reprisals, 
humiliation, reluctance to reveal painful memories, or fear of 
stigmatisation to themselves and their families. 


Doctor and Torture Victims 


Medical science offers healing to sufferers. The medical profes- 
sion is committed to relieving pain, to offer solace and encourage 
healing. To be contrary to this is against humanity and medical ethics. 
Doctors are to be informed and educated with regard to their duties 
and medical ethics. Medical certificates and autopsy reports should 
reflect this. Treatement and rehabilitation of torture victims is the 
duty of medical doctors. Torture is illegal. The Hippocratic Oath states : 
“I will keep (the sick) from harm and injustice.” The World Medical 
Association has adopted a modernised text of this pledge—The Dec- 
laration of Geneva-in which the doctor pledges himslef “...to conse- 
crate (his/her) life to the service of humanity ... | will maintain the 
utmost respect for human life from its beginning, even under threat, 
and | will not use this medical knowledge contrary to the laws of 
humanity ..” 


In the Declaration of Tokyo, October 1975, the WMA states : 
“The doctor shall not countenance, condone or participate in the prac- 
tice of torture or other forms of cruel, inhuman or degrading procedures, 
whatever the offence of which the victim of such procedures is sus- 
pected, accused or guilty and whatever the victim’s beliefs or motives 
and in all situations including armed conflicts and civil strife. The 
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doctor shall not provide any premises, instruments, substances or 
knowledge to facilitate the practice of torture or other forms of cruel, 
inhuman or degrading treatment ... The doctor shall not be present 
during any procedure during which torture or other forms of cruel, 
inhuman or degrading treatment is used or threatened.” A doctor 
must have complete clinical independence in deciding upon the care 
of a person for whom he she is medically responsible. The doctor’s 
fundamental role is to alleviate the distress of his or her fellow indi- 
viduals and no motive whether personal, collective or political shall 
prevail against this higher purpose. 


The international meeting of ‘Doctors, Ethics and Torture’ held 
on 23rd August 1996 in Copenhagen recommended : “To urge all 
national medical associations to ratify, publicise, and implement the 
WMA Declaration of Tokyo.” 


The fundamental guidelines adopted by the UN General Assembly, 
18th December 1982, state in principle 2 : “It is gross contravention 
of medical ethics, as well as an offence under applicable interna- 
tional instruments for health personnel, particularly physicians, to 
engage actively or passively, in acts which constitute participation in, 
complicity in, incitement to or attempt to commit torture or other Cruel, 
inhuman order degrading treatment or punishment.” In fact, freedom 
from torture is among the Human Rights contained in the UN Universal 
Declaration of Human Rights. 


The most important task is to create awareness. An awareness 
campaign has to be initiated among doctors. Doctors should be aware 
of the medical consequences of torture both physical and psycho- 
logical and be trained to diagnose, treat and rehabilitate victims of 
torture. The agenda should be “Torture is a challenge to the medical 
profession,” Doctors should be specially educated not only in identi- 
fying the signs and symptoms arising out of torture but also about 
their role and responsibilites concerning the torture victims. A nation- 
wide and indeed a world campaign on this issue is imperative. 


Postal Survey by Indian Medical Association 


In a pilot study undertaken by the Indian Medical Association 
(HQ) under Dr. A. K. N. Sinha Institute of continuing Medical and 
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Health Education and Research during 1995, 4000 members of IMA 
were approached (by postal survey) and information was obtained with 
regard to the awareness of current knowledge of physicians con- 
cerning torture. It was observed from this study that a large number of 
doctors had seen cases of torture and were willing to treat them. The 
majority of doctors in India are aware of various human rights institu- 
tions but are not aware of the human rights of detainees. A signifi- 
cant number of doctors justfied the use of coersive techniques by 
law enforcement agencies. There was an unanimous opinion on the 
importance of medical ethics and the professional responsibility for 
its members. The majority answered that the Medical Association should 
take the responsibility of protecting the doctors who “Fearlessly testify 
against cases of torture”. The reasons for doctors’ participation in 
torture needed further study but most physicians were willing to take 
training and become counsellors for victims of torture. 


Requirement of Physicians 


A doctor should display a capacity of empathy and trust with the 
patients of torture. He should aviod overidentification or rejection of 
the victims of torture. Doctors should have a knowledge about the 
factors that predict short and long-term psychological disability. Every 
doctor should read the annual report or literature of Amnesty Inter- 
national, the Human Rights Commission, the International Rehabilita- 
tion and Research Centre for Torture Victims (IRCT), and reports of 
social and domestic violence, in order to obtain a broad knowledge 
of situations facing refugees and victims of torture. 


Indian Constitution : The constitution of India guarantees : 
“No person can be deprived of his liberty. No person shall be detained 
in custody without being informed about the grounds of arrest. No 
person shall be denied the right to consult and be defended by a 
legal practitioner of his choice. Every person who is arrested and 
detained shall be produced before the nearest magistrate within 24 
hours of arrest.” 


RCT : The Rehabilitation and Research Centre for Torture Victims 
is an independent, humanitarian, non-political organization established 
in 1982 to help victims of torture and to contribute to the prevention 
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of torture. Its main objectives are to rehabilitate persons who 
havebeen subjected to torture and rehabilitate their families, to in- 
struct Danish health professionals in the examination and treatment 
of persons who have been subjected to torture, and to carry on 
research into the nature, the extent and the consequences of torture. 


IRCT : The International Rehabilitation Council for Torture Victims 
is a private non-profit foundation, created in 1996 by the RCT. 
The objectives for the foundation are, on an international basis, to sup- 
port research into all aspects of torture, to support education and 
training of health professionals and of other relevant personnel in the 
medical, social, legal and ethical aspects of torture, and to serve as 
an international clearing house for information about torture activi- 
ties. 


These organisations have their Headquarters in Copenhagen. 
The organisations have a well-functioning and expanding global net- 
work and have their activities channelled through 173 centres in vari- 
ous countries including India, Bangladesh, Pakistan and Sri Lanka. 
The number of centres is expected to rise to 200 by the year 1998 
and 212 in 1999. 


IRCT and RCT render possible dissemination of methodical 
knowledge about the rehabilitation of torture victims and technical 
and basic financial assistance during the initial phases of establishing 
rehabilitation programmes. They offer rehabilitation services to particu- 
lar target populations within a specific scenario. The activities carried 
out by these centres and programmes focus mainly on medical, physi- 
cal and psychological therapy and rehabilitation of victims of torture. 
Their programmes also involve research, methodical development 
and documentation, worldwide eudcation and training of personnel 
and information activities. 


The torturers’ demands for cooperation 


In torture the involvement of doctors takes many forms. They 
may either issue false medical certificates or deliberately omit vital 
information from their medical or autopsy reports. Even worse, there 
have been cases where doctors have actually participated in torture 
by administering electric shocks and other pain-causing instruments 


60 


or by giving a considered view to the torturers about the actual medi- 
cal condition and pain threshold of their victims. Though doctors in 
the employ of the state are particularly vulnerable to the torturers’ 
demands for cooperation, private doctors are also not averse to 
inflicting pain on reluctant ‘patients’—if the price they are paid is right. 
Thus, while stressing that it will vigorously back the case of any doc- 
tor who is victimised by the authorities for his or her refusal to coop- 
erate with acts of torture, the IMA has also drawn attention to the 
lack ofawareness of medical ethics among the country’s doctors. 
Most medical courses in India have only a perfunctory reference 
to ethics anda postal survey by the IMA of its members revealed 
that a significant number of doctors felt the use of coercive tech- 
niques by the law enforcement agencies was justified. Now that the 
IMA has taken a bold stand against torture, the Medical Council of 
India must also weigh in. There should be clear guidelines from the 
MCI that doctors who asist in torture will risk deregistration, apart 
from prosecution. Secondly, suitable steps should be taken to free 
prison doctors from the administrative control of the jail authorities 
and place them instead under either NHRC or the city administra- 
tion. This measure will go some way towards allowing doctors who 
find themselves in a difficult situation to do the right thing and just 
say “No”. 


Reference : 


1. Editorial (1997) Tending to torture. The Times of India, December 26. B10: 
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Guest Editorial 


The Medical Profession at A Crossroads— 
Ends and Means for Doctors ? For Patients ? 
For Medical Ethics? 


By 
Dr. V. Parameshvara* 


“There are men and classes of men that stand above the com- 
mon herd; the soldier, the sailor and the shepherd not frequently; the 
artist rarely; rarer still the clergyman; the physician almost as a rule. 
He is the flower (such as it is) of our civilisation.” 

Robert Louis Stevens 
Underwood's Foreword, 1887 


Since time immemorial, the place of a physician in society was 
by and large, one of friend, philosopher and guide. In ancient India, 
physicians were a class apart and they lived with honour and dignity. 
When communities were small, physicians blended well with society; 
society solicited the advice and guidance of physicians on personal, 
family and community problems. The healing profession was a helping 
profession too. 


With the extension of society and the explosion of knowledge 
times have changed. In recent years public opinion has shifted radically 
as members of the medical profession have increasingly accepted 
complex and demanding roles in society. The position of the present 
day representatives of the noble profession of medicine has led to 
inevitable dilution of influence, suspicion and even distrust. Today, 
though fully equipped and eager to serve, the doctor from the position 
of healer, is being changed into a member of the helping profession 
SRUNFE eee Eee a era SS 
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- like a motor mechanic. The traditional physician-patient relationship is 
being broken down. The one to one physician-patient relationship is 
changing primarily because of the changing setting in which medi- 
cine is being practised. The reasons for this change are familiar. 
Medical care is becoming costly but unavoidable, to one and all. An 
average doctor sees many more patients than he should but far less 
than what is expected of him. The physician’s powers and responsi- 
bilities have grown enormously. All kinds of problems now come to 
the doctor’s door; from Sagging anatomies to attempted suicides; 
unwanted childlessness to unwanted Pregnancies; marital difficulties to 
learning problems; genetic counselling to drug addiction; from lazi- 
ness to crime. Other causes for change in reverence to doctors are 
that the practice of clinical medicine is not a precise art with exact 
answers to fundamental questions. Further, there are those who 
expect sophisticated modern technology to provide precisely correct 
computerised solutions to all dilemmas that confront physicians. 


Goals of medicine 


Medicine’s great technical power has reached a stage of confu- 
sion about standards and goals. When its powers were fewer, its 
purpose was Clear. In fact, medicine was considered the very model 
of an art in the past. Today, even though medicine has a full arma- 
mentarium ready for use, its precise targets are not clear. 


The means to an end for medical practice often remain unclear; 
even the basic distinction between health and disease is vague and, ~ 
for that matter, even the distinction between life and death, or the 
beginning of life. At what stage does life begin - at the point of 
fertilisation or when consciousness begins with the development of 
a nervous system ? 


Today health is not the only reasonable and possible goal of 
medicine, since there are other areas where medical techniques can 
be harnessed. Plastic surgery for correction of anatomical defects, 
amniocentesis and abortion, performing artificial insemination, vasec- 
tomies and abortions for non-medical reasons could be false goals. 
These practices are directed to satisfy the demands of the client and 
not of health - they serve the desires of patients as consumers. 
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On an individual basis healthy human being is the end-goal of medi- 
cine. Prolongation of life without suffering. and prevention of death 
are the primary goals of medicine, but to be alive and to be healthy are 
certainly not the same. Death prevention means aiming at immortality. 


What appears to be impossible today may well be a possibility 
tomorrow. Could death become reversible? Many comatose patients 
are being brought back to consciousness by stimulating brain tissues 
electrically. Gene manipulation could soon be made available and 
gene codes may be altered before the appearance of disease. Organ 
transplants are done routinely and every organ in the body in future 
could be transplanted, with patients demanding transplants either by 
living or cadaver donors, or by cloning. Doctors and society will have 
to face new ethical and legal problems, particularly with ovary and 
tests transplantation. 


What is health? 


Health appears to be more or less a matter of degree, and health 
standards seem to be relative to the person and time of life. Who is 
the best judge of health - doctor or patient? Then there are people 
who look fine but harbour serious diseases. But, it is equally important 
that the patient's feeling of illness and well-being must be reckoned ~ 
with, as there are many patients with only subjective manifestations 
of ill-health. 


In recent times preventive medicine (health oriented) has been 
separated from curative medicine (disease oriented). There is confu- 
sion in these terms as branches of secondary and tertiary prevention 
fall within the ambit of curative medicine. It is also hard to draw a 
distinguishing line between purely preventive medicine and curative 
medicine. 

Demands versus dilemmas 


Demands for health care are increasing and outstrip the availble 
resources. There is a limit to which society and the medical profes- 
sion can cope with these demands. The practice of medicine has 
become impersonal and the doctor-patient relationship is changing 
from one of professional and client to technician and customer. 
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Bioethics also produces new problems. Fundamental definitions 
of compassion are being replaced by bioethical enthusiasm - an 
example of this is extending life support systems to clinically dead 
persons. In mixed communities with different values and beliefs, 
the medical profession may have to face severe criticism by funda- 
mentalists. 


The physician's new power have brought new problems with 
attempts to regulate statutory codes, national commissions and law- 
Suits etc. Lastly a section in society including doctors have begun to 
wonder, whether and to what extent medicine is doing good rather 
than harm. 


Medical ethics 


In recent times the common public complaint is that medical 
professionals do not adhere to medical ethics nowadays. Senior medi- 
cal men express their surprise at the erosion of medical ethics. They 
refer to the Hippocratic Oath. Ethics is the science of morals and 
deals with rules of conduct. It seeks to stop the misuse of profes- 
sional skills, exploitation, wickendness, selfishness and Cruelty. It 
also behoves an obligation and commitment to fellow members, 
Medical ethics is an abstract and a selfimposed regulation. The Hippo- 
cratic Oath was and is an inspiring document, making the welfare of 
patients the most imporant consideration. The Hippocratic Oath was 
probably the earliest reference, in the first century AD, to represent 
the ethical considerations prevalent in the practice of medicine in 
ancient Greece, Rome, Alexandria and throughout Europe. It was 
seen in those days as an ideal to be attained rather than a norm to 
be observed. It was after the 14th century that it became obligatory 
for a doctor to take the Hippocratic Oath before practising. While the 
Hippocratic Oath reflects a high standard of morality, some of its 
clauses are totally outdated in the present context. The Declaration 
of Geneva (1948; amended in 1968, 1983 and 1994) and the Inter- 
national Code of Medical Ethics (1949; amended in 1968 and 1983) 
of the World Medical Association are modern equivalents of the 
Hippcratic Oath. Where the Hippocratic Oath states that “ne who 
was taught art is equal to my parents”, the Declaration of Geneva 
observes “I will give to my teachers respect and gratitude which is 


their due.” 
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Medical ethics are designed to protect the rights and interests 
of patients. Ethics insist on the doctors’ duty to the public, and being 
the natural protector of the sick, the doctor has to be faithful to the 
code of ethics. 


Until recently the concept of medical ethics was rather a simple 
one. It did not have to deal with moral issues involving knotty problems 
like euthanasia, abortion, forensic medicine and iatrogenic diseases 
etc. Medical neglignece, drug industry, public service, registration, 
hospitals and nursing homes as business ventures, review bodies, 
law suits, specialisations and associations to safeguard them, mal- 
practice insurance, patients as consumers were irrelevant in the prac- 
tice of medicine in older days. A peculiarity of modern society is that 
simple matters of yesterday become complex today, non-controversial 
matters of yesterday enter the arena of serious debate today, ob- 
scure and unknown matters till yesterday suddenly come to light to- 
day. For example, life and death, organ and tissue transplants, invitro 
fertilisation, human genetic engineering and gene therapy. The powers, 
prerogatives and responsibilities of physicians have grown as a result 
of new technologies - together with patient and social demands for 
medical help such as in behavioural and social problems. 


Increasing and intricate social developments necessitated the 
introduction of a series of codes of ethics for medical professionals 
in several different fields by the World Medical Association. They 
include the following: the Declaration of Helsinki (1964; amended in 
1975, 1983, 1989 and 1996) which offers guidelines to physicians in 
biomedical research involving human subjects; the Declaration of 
Sydney (1968; amended in 1983) which is a Statement on death: the 
Declaration of Oslo (1970; amended in 1983) which is a Statement 
on therapeutic abortion; the Declaration of Tokyo (1975) concerning 
torture and cruelty to detainees; the Declaration of Sao Paulo (1976; 
amended in 1984) on pollution; the Statement on physicians’ partici- 
pation in capital punishment (Lisbon 1961); the Declaration on prin- 
ciples of health care for sports medicine (Lisbon 1981: amended in 
1987 and 1993); the Declaration of Venice (1983) on terminal illness; 
and a Statement on the use of computers in medicine (Munich 1973; 
amended in 1983). No biomedical research and interest of science 
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should take precedence over human rights and human dignity. But 
the pace of development in unravelling mysteries of life is far outstrip- 
ping the ethical questions raised. Future predictions are difficult and 
ethical codes to be practised by doctors may be more demanding. 


The Indian Medical Association has also drawn a model code of 
medical ethics (1970) emphasing ethical obligations to one’s patients, 
colleagues and society. None of the declarations are enforcible ina 
court of law but they can be used to highlight the ethical dimensions 
of human rights. Ethics is not the sole prerogative of doctors. Ethics 
varies according to place, time, circumstances and context. 


Consumer Protection Act (1986) 


On April 9th 1985, the General Assembly of the United Nations, 
by Consumer Protection Resoultion No. 39/248. adopted gudielines 
to provide a framework for governments, particularly those of devel- 
oping countries, to use consumer protection policies and legislations 
in achieving adequate protection for their population as consumers. 
With this background, the Consumer Protection Act 1986 (amended 
1993) was enacted by the Parliament of India to provide better 
protection of the interests of consumers. The Supreme Counrt of 
India, in response to a special leave petition field by the Indian Medical 
Association, has ruled that services rendered toa patient by medical 
practitioners would fall within the ambit of the Act. 


This has changed the situation and reduced the doctor to the 
seller of defective goods. At its *48th General Assembly in Bali, In- 
donesia (1996), WMA unanimously adopted the “Statement of Pro- 
fessional Responsibility for Standards of Medical Care” as a response 
and remedy. The statement emphasises the importance of evalua- 
tion of a doctor’s professional conduct or performance by the doctor’s 
professional peers, who by their training and experience understand 
the complexity of the medical issues involved. 


Rights of the patients 


The WMA Declaration of Lisbon (1981) represents some of the 
principal rights which the medical profession seeks to provide to the 


*48th General Assembly, Somerset West, South Africa. 


67 


patient. Physicians and other persons or bodies involved in the 
provision of health care have a joint responsibility to recognise and 
uphold this rights. Every person has the right to health education that 
will assist him/her in making informed choices about persoanl health 
and about the available health services. The education should included 
information about healthy lifestyles and about methods of prevention 
and early detection of illnesses. The personal responsibility of every 
body for his/her own health should be stressed. Physicians have an 
obligation to participate actively in educational efforts. 


The terminally ill patient is entitled to palliative care and to be 
provided with all available assistance in making dying as dignified 
and comfortable as possible. 


Medical confidentiality 


The most fundamental rules governing the doctor-patient rela- 
tionship lie in the confidentiality of information relating to the patient. 
Information may be disclosed to a third party with the consent of the 
patient. Difficulties arise when the patient is unconscious, in respect 
to children, mentally sick persons, and patients who have died. Some- 
times a doctor may have to disclose the information as a legal duty 
or in cases of a patient suffering from an infectious disease in the 
public interest. In certain circumstances a doctor may feel it neces- 
Sary to disclose the information to a colleague out of concern and for 
effective treatment. Excessive disclosure of confidential information 
may be result in a conflict of interests for the doctor, as sometimes 
relevant and necessary information may have to be disclosed to a 
third party on a “need to know basis’. 


Application of telecommunications to medical technology has 
progressed to telemedicine and advanced robotics for remote health 
care delivery. Progress in the knowledge of genomics and its 
application to diagnosis and treatment of disease has redefined the 
role of physicians in treating the sick. Much information may be stored 
by software computer engineers, technicians etc. raising ethical 
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issues as to knowledge about patients’ diseases, security and loss 
of confidentiality. 


How much do doctors owe to the public ? 


The relationship between physicians, their patients and broader 
society has undergone tremendous changes in recent times. With 
changing values in a competitive world the Significance of the “noble” 
profession could lose its meaning. Surely, with the inclusion of the 
medical profession in a Consumer Protection Act, the boundaries of 
medical ethics become not only unclear but many of its clauses 
become redundant or transgressed as a result. Many new codes 
may have to be written and new declarations proclaimed. Times keep 
changing and so also the values that go along with them. But the 
medical profession, when it takes a pledge like the Hippcratic Oath 
(On graduation for example) keeps the interests of the patient su- 
preme. With or without the Hippocratic Oath, let us hope that “physi- 
cians of the future will maintain their position not just as students of 
science, but also as disciples of learning and wisdom’. (Denton, A. 
Cooley). 


The relationship between a patient and a doctor has been and 
should be unique and specifically based on mutual trust, faith and 
confidence. This cordiality between the patient and his/her doctor 
should remain so. Recognizing that there may be practical, ethical or 
legal difficulties, a physician should always act according to his/her 
conscience and always in the best interests of the patient. The doc- 
tor, while dealing with the public and while giving treatment, has to 
be inspired by a spirit of compassion and kindness to the patient. 
The State must recognise the useful contributions of medical science 
to society at large and mankind generally, and appreciate the efforts 
of the doctors to promote the welfare of the people and improve their 
health. This is in keeping with the directive principles and State policy 
enshrined in the constitutuion of every country. 


Equal efforts must be made to guarantee patient autonomy and 
justice whenever legislation denies these rights. Physicians should 
seek by appropriate means to assure patients of their rights to the 
very best treatment. 
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American Medical Association at Chicago, U.S.A. as International Guests. 
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